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The Health Insurance Marketplace 
Modernization and Affordability Act of 2005
Could be Hazardous to Your Health
The Center for Health Transformation (CHT) endorses the goal of access to insurance for all Americans with care provided in a 21st Century Intelligent Health System.  We can achieve 100% coverage through market-based solutions, private/corporate efforts, tax incentives, direct public subsidies, strong community support, and faith-based outreach programs. Personal responsibility, individual ownership, portability, and healthcare consumerism are the hallmarks of such a system.  

There are a number of ways to improve access, choice, price, and quality of health care.  As currently structured, the Health Insurance Marketplace Modernization and Affordability Act of 2005 (HIMMAA S.1955), sponsored by Senator Michael Enzi R-Wyoming, has good intentions, but will unfortunately neither modernize the insurance marketplace nor will make health insurance affordable.   It’s easy to make a “No. because…” critique, instead this analysis reviews the critical short comings of HIMMA and proposes a “Yes, if…” approach that could truly transform the health insurance market.
The Problem – State Regulation and Lack of Competition

The problem with health insurance for small groups and individual policies is that it is provided in an environment stifled by state regulations and a lack of competition among insurance carriers.  At stake in the legislative debate are the rules and definitions governing insurance coverage for small groups, individual policyholders, and ultimately our ability to reach the uninsureds. 

HIMMAA recognizes the potential value of using association and profession groups to expand affordable health coverage.  However, HIMMAA would create a loophole for plans to offer individual and fully insured group health products without meeting any existing minimum state standards of coverage.  The loophole is that the insurer must have a product in its portfolio equal to the plan benefits offered to state employees in one of the five most populous states (currently California, New York, Texas, Florida, and Illinois).  These products never have to actually be sold; only made available.

The Need to Transform State Regulation

In 1945, federal legislation called the McCarran Ferguson Act permitted states to regulate the business of insurance.  The outcome of allowing states to regulate insurance has been the stifling development of 50 different state insurance departments with 50 different standards for coverage, rating requirements, filing requirements, solvency standards, legislated coverage definitions, and 50 different levels of state premium taxes.  

Today, only about 5% of health policies sold are to individuals.  Most of those are for temporary needs or supplemental specified disease policies.  About 50% of employers with fewer than 50 employees do not provide health insurance through the workplace because the cost is too high.  The reality is that the market has not been open to new products and designs that would lower costs.  It takes years and millions of unnecessary expenses to enter into 50 very different states with their own rules and regulations.   

HIMMAA seems to have the laudable goal of breaking the state bureaucratic barriers for developing a competitive health insurance market.  But, rather than transforming state regulation into a positive force for change, HIMMAA eliminates existing legislated benefits and regulations that define health insurance coverage.   There is no federal definition of health insurance coverage to replace this override of state laws.  

The Need to Create a Competitive Insurance Market
The financial and bureaucratic barriers to entry prevent new and creative companies from challenging the old guard.  In some states, Blue Cross and Blue Shield has 70-80% market share.  While the Blues have been terrific in helping many in need, no carrier with that much dominance will be rewarded or encouraged by market forces to be creative, lower prices, increase choices, and improve services.  State regulation has many advantages, but the fiefdoms of parochial dominance must be broken down if the goal is 100% insurance coverage for all Americans in a 21st Century Intelligent Health System.

Today if you live in Texas you can not buy a policy approved by Georgia.  Products from 49 other states are off limits to consumers.  You can buy a policy while living in Georgia and take it with you if you move to Texas.  You can vacation in Georgia and purchase a policy on location.  But you can not get on the internet in Texas and purchase a Georgia approved health insurance policy.  We must create a system that allows the individual purchaser of health insurance into the electronic age of cyber-purchasing.  
Health Savings Accounts are an example of new products and ideas that are transforming the cost and access to insurance.  Available only since January 1, 2004, over 3 million have been sold.  Over 40% have been purchased by those previously uninsured.   A HSA eligible policy, if approved in any one state should be available for purchase in every state.  Federal legislation is important to continue the market movement to healthcare consumerism.  There may not be another chance to do this right.  HIMMAA is attempting to address the right issues, yet it fails in setting the right standards for transformation. 
Insurance Requires Sharing of Risk

At the core of a viable insurance market is the concept of “shared risk.”  Unlike buying cars, clothes, magazines, and other consumer goods, health insurance requires sharing of risks and costs among members of a large group or pool of lives.  Segmenting risk into smaller and smaller pools creates an anti-selection process that can destroy the entire concept of insurance.

Some argue for a single national pool.  But that is unfair to those who want more options, have more limited needs, or have taken greater responsibility for their own health. Others argue, as seems to be the underpinning of HIMMAA, that consumers and the market will sort out the issue of choice and segmentation of risks.  This is the Achilles heal of HIMMAA.  Without some standards of common coverage and benefits, there will be no viable pooling of risks and the new system will fail.  If a market-based system fails we will be forced into the only remaining option - a single payer national health system. 
Under HIMMAA, we could be led into a “designer market” for coverage, as we become more aware of our personal health risks through genomics and gene counseling.  The market could develop products only for the young and healthy.  Under HIMMAA segmented risk policies could exclude from coverage sickle-cell anemia, tay-sachs, or other culturally identified conditions.  Conditions that relate to a few but can affect us all such as asthma, diabetes, cancer, mental illness, and hemophilia could be eliminated from coverage. Actuarially, the market does not need one national risk pool, but it can not operate successfully with 300 million individual pools.  

HIMMAA could have the unintended consequence of creating a new class of uninsureds – those without coverage for selected conditions not included in the original policies.  Everyone might be uninsured for specific conditions that they did not think would affect them, but the reality of their lives turned out otherwise.

Let States Compete
Last year the Health Care Choice Act (HCCA), sponsored by Rep. John Shadegg R-Arizona, made its way out of committee and stalled in the House of Representatives.  The Shadegg bill allows a policy approved under the laws and regulations of any state in the country to be sold to citizens of any other state.  Therefore, a consumer could choose to buy a policy governed by the state that met their needs. HCCA gave regulatory rights to both the states – states from which policies were sold (primary state) and insurance departments of other states into which the policies were sold (secondary states).  The standard of using state laws and regulations is preserved under HCCA. 
HIMMA goes beyond HCCA and overrides all state laws without an alternative definition of what should constitute legitimate health insurance coverage.  For those saying let the marketplace work, there is another dimension of the marketplace.  Citizen’s voices have been heard in the marketplace of state legislatures.  It is speaking through elected state legislators where the citizens have been heard to counter historic marketplace inefficiencies.  HIMMAA would silence those voices from state legislators and replace them with overriding federal decrees.  
Under HCCA, new insurers could get approval in a single state and be selling overnight across the country.  New products and services, lower costs and greater choices can easily be envisioned with a market place fully accessible through the internet.  What seemed to stall passage of HCCA was a concern that insurers would go to the weakest state with the fewest legislated benefits and weakest consumer protections.  

A Market-based Solution 
There is a way to use market-based concepts to create a viable competitive health insurance system without the chaos of eliminating state controls and without nationalizing insurance bureaucracies.  The answer may lie in the strengths of both HIMMAA and HCCA.  As suggested by HCCA, let the states compete to be the most conducive environment from which to sell individual and small group insurance.  As suggested by HIMMAA, support association health plans and new groups that increase consumer choices in pricing, plan design and benefit options.  The “Yes, if…” solution is that HIMMAA could work as a concept to expand choice by structuring effective product offerings through association and professional groups, if it was paired with the reliance on competing state laws and regulations of HCCA.   
The main problem with HCCA is the potential “rush to the bottom of the barrel” of state regulations.  Special interest disease advocates are concerned that existing state legislated benefits, not required in all states, would be at risk of elimination.  To maintain the value of competing state laws, HCCA could be modified to let each state insurance department have some number, say (10) ten strikes, to exclude states with inadequate standards.  This approach would maintain important states’ rights on legislating minimum standards. 
Every state could exclude up to ten states that they felt had laws so egregious that the citizens needed the exclusion for self-protection.  State legislatures could be petitioned by citizens to exclude specific states.  Legislators would have a voice, insurance commissioners would have a voice, and most important the citizens of each state would have a voice. Market transformation can be accomplished through competing states (no federal bureaucracy) and minimum standards set by state elected officials.  States excluded by other states would see the value in raising their standards to meet a quality level of acceptability that would allow insurers in their states to sell nationally.  Unleashing market forces of competing states and using market-based state standards would increase choices and improve quality.
Federal legislation is need for transformation to occur.  Markets can only respond within the guidelines and structures set by laws and regulations.  Good ideas have been proposed in both HIMMAA and HCCA.  There are other needs to develop a viable market-based solution for small group and individual health insurance.   There are issues that need to be addressed on underwriting, high risk pools, rating requirements, and expanded HSA designs. By combining the best of these ideas, it may be possible to create a market-based solution that allows all American to have the security of health insurance in a 21st Century Intelligent Health System.
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